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PRESIDENT COOLIDGE 
MENDS 


RECOM- 


It is not too much to say that America 
has entered upon the threshold of a new 
juridical era, at the door of which the law- 
yers and judges have been knocking for a 
decade and a half to the accompan‘ment of 
a boisterous and increasingly articulate 
unrest. 

President Coolidge officially endorsed the 
American Bar Association’s program for 
modern ‘zing the courts by specifically rec- 
ommending, in his first message to Con- 
gress, the exact legislation for which the 
American Bar Association, President Taft, 
Private Citizen Taft and Chief Justice 
Taft have consistently labored for nigh onto 
fifteen years. In clean, clear-cut, incisive 
language, evidencing a complete grasp of 
the situation and a will to put it into effect, 


the President recommended to the Con-_ 


gress that ‘‘it is desirable to expedite the 
hear’ng and disposal of eases. A Commis- 
sion of federal] judges and lawyers should 
be created to recommend legislation by 
which the procedure in the federal trial 
courts may be simplified and regulated by 
rules of court, rather than by statute.’’ 
He further recommends that ‘‘such rules 
be submitted to the Congress and to be in 
foree until annulled or modified by the 
Congress. ’’ 

It is the fear of the possibility that many 
lawyers have not fully grasped the signifi- 
eance of this recommendation that atten- 
tion is drawn to the President’s message, 
apart from his understanding and grasp of 
a technical and highly scientifie govern- 
mental element. In spite of a respectful 
but earnest demand from the Bench, Bar 
and public it is the first official pronounce- 
ment since the famous message of President 
Taft, when he called upon the Federal 





Supreme Court to modernize the federal 
equity rules, and upon the Congress to 
authorize that Court to do likewise for the 
law side. 


From that day the most earnest repre- 
sentations and petitions to the Chief Ex- 
ecutives, who have succeeded him, have 
fallen upon deaf ears The mystery of 
th’s official silence lay in the vigorous pro- 
testations of friendship for the matter 
upon the hustings on the part of President 
Wilson. The late President Harding was 
a layman. He had never given expression 
to an understanding or a friendship for the 


measure. He knew at a second from the 
words of his two predecessors, that ‘‘the 


question is one of the most important be- 
fore the American people.’’ Yet there was 
a fairly well-established belief in Washing- 
ton that he intended giving the weight of 
his official endorsement to the Bar Associa- 
tion’s program. 

Polities have no respectable place in jur- 
isprudence. And there are none in this 
matter. By way of illustration, it may be 
said that Senator Lodge, a Republican, and 
Senator Walsh, a Democrat, the two Sena- 
tors from the great State of Massachusetts, 
unreservedly put themselves on record as 
favoring the necessary legislation. There 
are many other equally striking incidents. 
Statesmen are able to put the admin‘stra- 
tion of justice above partisanship. With 
them justice is in fact the greatest interest 
of man on earth, whatever his polities or 
his religion. They are under the conv‘c- 
tion as expressed by President Wilson, that 
delayed justice. expensive justice or techni- 
cal justice too often is justice denied. 

Although they have not evidenced the 
fervor in this as ‘n other subjects of legis- 
lation, they réalize the necessity for a prac- 
tical, as well as a theoretical division of 
governmental powers and official duties. 
They are convinced that Congressional 
regulation of the mechanics of the courts 
is Congressional regulation of the results 
therefrom, and they wish to respect the 
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repeatedly expressed convictions of the 
Founders that the great American Republic 
cannot properly function, aye cannot sur- 
vive, if one department trespass upon an- 
other. And so they stand ready to espouse 
any cause tending to the perpetuation of 
the Founder’s real government. It only 
needed to be awarded a place upon the 
legislative program. It now has it. 


Therefore, it may prove more helpful at 
this juncture to emphasize this course of 
reasoning than to restate details with which 
every American lawyer is now familiar and 
which forty-six State Bar Associations 
have endorsed. In fact it means only that 
a highly qualified commiss’on of judges 
and lawyers shall perfect the mechanics of 
the courts. 


Alluding to the danger of departmental 
trespass, let us envisage if possible the dire 
results that would follow. A _ sufficient 
trespass by the Executive Department 
would throttle the Legislative, and suspend 
the Judicial. There would follow tyranny 
and the destruction of property rights and 
eivil liberty. A monarchy would raise its 
crowned head from the debris of a noble 
Republic. And we are but repeating the 
words of the Founders. A sufficient tres- 
pass by the Legislative upon the Executive 
would prove the tyranny of the many 
which, in the belief of the Founders (Madi- 
son’s Papers) would be- more destructive 
of human right than that of a single in- 
dividual. 

In the present unsatisfactory adminis- 
tration of justice in America we have be- 
fore us an example of a serious and de- 
structive trespass by the Legislative upon 
the Judicial Department. True it is that 
the courts have not been suspended and no 
violent hands have been physically laid 
upon them. The belief is not without con- 
crete support that it were better in many 
instances, for the faith of the people, that 
they had been suspended instead of being 
statutorily cireumscribed. The Congress 
has not only told the courts what they may 
do, which is proper, but has told them how 





they shall do it. Control of the manner of 
doing a thing is control over the result. 
The Congress has limited the normal fune- 
tioning of the Judicial Department, 
through the instrumentality of rigid regu- 
latory statutes, that restrict the exercise of 
both judicial erudition and wisdom, and so 
entangled the issues in a mesh of technical 
procedure and practice as to forbid the 
administration of justice. Otherwise there 
have been unbelievable delays. 

There is another phase of this matter 
ealling for the attention of lawyers, not 
alone because it effects their clients, and 
influences the attitude of the people to 
their government, but because it offers an 
excuse to the lowest elements of society to 
become articulate in their hostility to all 
government. As might have been expected, 
a righteously indignant and long suffering 
people honestly gave expression to their 
dissatisfaction. This condition founded as 
it was upon a just complaint, was bad 
enough, but it was by no means the worse. 
Advantage has been taken, by the enemies 
of orderly government, of the temporary 
lapse of popular veneration and respect for 
the courts, to vent their venemous spleen 
w:th more or less safety and _ success. 
Grover Cleveland predicted this result 
nigh onto a quarter of a century ago, and 
warned against it. No attention was paid 
by Congress to that prophetic warning. 
The consequence is that America is today 
confronted by a condition and not a theory, 
as Cleveland would have expressed it and 
as the President did express it. No intelli- 
gent man will fail to know that it is the 
raucous voices of these enemies of justice, 
rather than the righteously dissatisfied, 
that is running the gamut of personal slan- 
der of judges to the promiscuous con- 
demnation of all courts that is being black- 
lettered in the yellow press. It is not to 
such as these that attention is being given. 
Yet it is not a mere idle complaint to say 
that the administration of justice should 
have received legislative consideration as 
unanimously recommended by the judges 
and lawyers, years ago. It is a warning 
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against farther Congressional indifference, 
if the support of the representative citizen 
is not to be lost. Nothing but faith in and 
dependence upon the'r respectable judges 
and lawyers have up to this time saved the 
structure built by the Founders. Ameri- 
ean faith is such as to be convinced that 
their courts are as sound today as in the 
beginning; that they only need modern- 
ization. 


The time has come when the procedure 


of the courts must be perfected and the | 
° - a | 
courts organized upon a pract’eal basis, | 


that there may be justification for the old- 
time veneration and respect. Thereupon 


the authors of vituperation and attack will | 


slink back to their old haunts. It will grow 


out of fashion to promiscuously slander the 
It will become cus- | 


courts and judges. 
tomary to offer wholesome concrete sugges- 


tions for improvements to an authorized | 


commission that is both qualified and re- 
There will follow a revolution in 
the sentiment of the people, that will prove 
immeasurable in the faith of the people in 
ther government. Expressed in a homely 
way, the ignorant or perverse will no 
longer dare to suggest the burning of the 
barn in order to be rid of the rats, how- 
ever much their yearning to that end may 
urge for the praise of a mighty American 
citizenship: will draw their ugly snarls. 
These are the things that President 
Coolidge’s unmistakable message have 
made possible by Congress. He appre- 
ciated that, though justice was the greatest 
interest of man on earth, that laymen were 
not prepared to present their serious 
grievances, nor offer a program for relief. 
This the President has done for them. He 
did it by adopting the unanimous views 
of the American Bar Association, of forty- 
five State Bar Associations, the Deans of 
the Law Schools and the Conference of 
Judges. He did it with the written sup- 
port of a very large majority of both Sena- 
tors and members of the House. He did it 
in response to the prayer of every great 
nat’onal, commercial and civie organization 
of America, What force is it that can 


ceptive 








suppress a petition lke that? Other Ex- 
ecutives had a like opportunity. President 
Coolidge acted. He came to the rescue of 
a suffering people, a despondent commerce, 
and a filing jurisprudence at the psycho- 
logical moment for the demand, expressed 
in different ways, is in the mouth of well 
nigh every citizen. That a few dissenting 
statesmen could prevent his name from 
voing down to posterity in the hearts of a 
grateful people, and in the annals of juris- 
prudence, is beyond conception. 
THoMAS W. SHELTON. 


NOTES OF IMPORTANT DECISIONS 





EFFECT OF LIQUIDATED DAMAGE 
CLAUSE IN REAL PROPERTY CONTRACT. 
—In the ease of Paolilli v. Piscitelli, 121 Atl. 
531, decided by the Supreme Court of Rhode 
Island, the defendant contracted to sell a cer- 
tain parcel of land to the plaintiff. The con- 
tract provided that the purchaser was to de- 
posit Two Hundred Dollars with defendant as 
a binder, and that if defendant refused to effee- 
tuate the sale he must pay Four Hundred Dol- 
lars to the plaintiff. The plaintiff deposited Two 
Hundred Dollars, and thereafter defendant re- 
fused to convey the property and plaintiff 
brought a bill to specifically enforce the con- 
tract. The court held that, since a fair inter- 
pretation of the contract showed that it was not 
one which was performable in the alternative, 
the fact that the contract provided a fixed pen- 
alty in ease of default on the part of defendant 
did not bar plaintiff from his right to specific 
performance. We quote as follows from the 
opinion of the court: 

**In Dike v. Greene (4 R. I., 285) the pro- 
ceeding was by a bill in equity to enforce specific 
performance of a contract of sale of a house 
and lot. At page 294 Ames, C. J., said: 

‘¢¢The principle upon which the cases turn i3 
that, when once it appears that the main pur- 
pose of the parties to a contract is the sale and 
purchase of an estate, any sum that is named 
in it to be paid by either in the event of his 
neglect or refusal to perform his part of the 
agreement is construed as a penalty to insure 
the performance of the contract in the option of 
the other party and not as constituting the 
agreement an alternative one, in the sense of giv- 
ing him the option to perform his contract or to 
forfeit the penalty.’ 

‘*The court then quotes with approval the 
statement of Mr. Justice Story that in cases of 
this sort the courts look to the substance of the 
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transaction and the primary object of the parties, 
and, finding that this requires a specific per- 
formance, a penalty clause will be treated as 
a mere security for the due performance of the 
contract. The above statement of the law is in 
accord with the authorities and is applicable to 
the present case. When the contract was made, 
the substance of the transaction and we believe 
the primary object of both parties was the sale 
of the store lot. The contract was not in the 
alternative. 

‘*There is nothing in the terms of the con- 
tract which shows that either party had the 
option to perform the contract or to pay the sum 
of $200. The written agreement is designated 
as a ‘sale contract’; the respondent acknowledged 
the receipt of the $200 to be a ‘binder,’ which 
statement, according to common usage, presum- 
ably was intended to clinch the purchase and 
sale. The provision that respondent was to re- 
main in possession was unnecessary and super- 
fluous if the contract was to be in the alterna- 
tive at the end of one year, when the deed was 
to be made. The provision for the payment of 
$200 was of the nature of a penalty and was not 
an agreement for liquidated damages; it was not 
a substitute for the performance of the contract 
of sale, but was an inducement to secure per- 
formance. Complainant is entitled to his remedy 
in equity by specific performance.’’ 


POLICY EXCLUDING LOSS WHILE AUTO- 
MOBILE BEING DRIVEN IN VIOLATION OF 
LAW IS VALID.—The Court of Appeals of Ken- 
tucky, in Standard Auto Ins. Ass’n v. Neal, 251 
S. W. 966, holds that a provision in an auto- 
mobile policy insuring against loss by fire, etc., 
excepting liability for loss occurring while the 
automobile is being driven contrary to law, is 
valid, The automobile in question was destroyed 
by fire while being operated by an unlicensed 
chauffeur and without being registered. On the 
question in point the court said: 

‘¢Even insurance companies may insert in their 
policies as many provisions restricting their lia- 
bility as they deem proper, provided such pro- 
visions are not unreasonable or contrary to pub- 
lic policy. This principle was applied in Spring 
Garden Ins. Co. v. Imperial Tobacco Co, of Ken- 
tucky, 132 Ky, 7, 116 8, W. 234, 20 L. R, A. (N. 
8.) 277, 136 Am. St. Rep, 164, where a provision 
of the policy exempting the company from lia- 
bility for destruction of the insured property by 
fire as the result of a riot was held valid. In 
the more recent case of Fidelity & Casualty 
Co. of New York v, Palmer Hotel Co., 179 Ky. 
523, 200 8. W. 923, L. R, A, 1918C, 808, we held 
that under a policy indemnifying a hotel com- 
pany against loss from liability for damages on 
account of bodily injuries suffered by any per- 





son while in the car of its elevator, but con- 
taining the provisions, ‘This policy does not 
cover loss from liability for, or any suit based 
on, injuries or dea. suffered or caused by * * * 
(3) any person * ** in or about any elevator 
while operated by or in charge of any person 
under the age fixed by law for elevator attend- 
ants,’ the insurance company was not liable to 
indemnify the hotel company for damages paid 
to an elevator passenger injured while the ele- 
vator was being operated by an employee under 
the age fixed by law, although the accident was 
due to a structural defect. As the policy in 
question was delivered to, and accepted by, ap- 
pellee, it necessarily results that it is the full 
measure of appellant’s liability, unless it can be 
said that the foregoing provisions exempting it 
from liability are unreasonable or contrary to 
public policy. In substance they merely provide 
that the policy does not cover any loss or dam- 
age occurring while the machine insured is being 
driven under circumstances, or in a manner, or 
by a person, prohibited by law. The natural 
effect of such provisions is to encourage the ob- 
servance of the law, and that being true, there 
is no basis whatever for the contention that they 
are unreasonable or contrary to public policy. 
According to the allegations of the answer and 
amended answer, the machine, at the time of its 
destruction by fire, was being driven by an un- 
licensed chauffeur, was not registered as required 
by the statute, and the registration plates 
thereon neither belonged to nor had been issued 
to appellee. If these allegations be true, the 
machine was destroyed by fire while it was being 
driven under circumstances and by a person 
prohibited by law, and therefore at a time when 
the loss or damage was not covered by the policy. 
We are therefore of the opinion that the de- 
murrers to paragraph 2 of the original answer 
and to the amended answer were improperly sus- 
tained.’’ 


RAILROAD EMPLOYEE RESTRINGING 
POWER WIRES ENGAGED IN INTERSTATE 
COMMERCE.—It is held in Wallace v. New 
York, N. H., & H. R. Co,, 121 Alt, 878, decided 
by the Supreme Court of Errors of Connecticut, 
that a railroad employee engaged in restringing 
electric power wires on poles which had been 
shifted because of the construction of a new 
ash pit for locomotives, the wires being re- 
quired to furnish power to a large electric crane 
used to remove the ashes, which crane ran on 
large rails parallel to the ash pits, and was being 
reconstructed to take care of all three pits, there 
being a new alignment of poles and wires and a 
newly located water system, and the use of these 
facilities being suspended for five weeks, was 
not engaged in interstate commerce. 
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In this respect the court, in part, said: 

‘*No hard and fast rule can be devised by 
applying which we can automatically place a 
given case in the new construction column, or 
in the repair and maintenance column. Each 
case must be decided upon its own facts. Some 
will be so clear as to classify themselves, but 
the majority of the contested cases will range 
themselves not far from the border line be- 
tween these two classes of cases. We must be 
guided by and follow the decisions of the Su- 
preme Court of the United States, or of the 
Circuit Court of Appeals wherever the Supreme 
Court has not spoken. Where they have indi- 
cated certain classes of cases as outside inter- 
state commerce, we must examine the facts of 
the case before us to see if it falls within or 
without these classes. So far these courts have 
given us few guiding suggestions; perhaps thé 
subject admits of nothing further. The work of 
instrumentalities which have not as yet become 
a part of such commerce is not interstate com- 
merce, but only ‘the work of maintaining them 
in proper condition after they have become such 
instrumentalities’ of commerce, ‘and during their 
use as such.’ Pederson v. D., L, & W. R, ©), 
229 U.S. 146, 152, 33 Sup, Ct, 648, 57 L. Ed. 1125, 
Ann. Cas. 1914C, 153. Where the connection be- 
tween interstate commerce and the thing being 
done is remote, it will be held to be unconnected 
with interstate commerce.’’ 


In Shanks v. D. L. & W. R, Co,, 239 U. 38. 
556, 560, 36 Sup, Ct. 188, 190 (60 L. Ed, 436, 
L, R, A, 1916C, 797), the Supreme Court says: 

‘“What he was doing was altering the location 
of a fixture in a machine shop. The connec- 
tion between the fixture and interstate trans- 
portation was remote at best, for the only fun:- 
tion of the fixture was to communicate power to 
machinery used in repairing parts of engines, 
some of which were used in such transportation. 
This, we think, demonstrates that the work in 
which Shanks was engaged, like that of the coal 
miner in the Yurkonis case, was too remote from 
interstate transportation to be practically a part 
of it, and therefore that he was not employed in 
interstate commerce within the meaning of the 
Employers’ Liability Act’’ 

Evidently with the same thought the court says 
in Industrial Commission v. Davis, 259 U. 8. 182, 
187, 42 Sup. Ct. 489, 491 (66 L. Ed. 888): 

‘*Commerce is movement, and the work and 
general repair shops of a railroad, and those 
employed in them, are accessories to that move- 
ment, indeed, are necessary to it, but so are 
all attached to the railroad company, official, 
clerical or mechanical.’’ C., B. & Q. R, Co. 
v. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 
L, E. 941, 





LEGAL STATUS OF INTOXICANTS 
ON FOREIGN AND UNITED 
STATES SHIPS 


By Wayne B. Wheeler 


The decision of the Supreme Court of 
the United States rendered on April 30, 
1923, relative to the transportat‘on or pos- ° 
session of beverage liquor on ships, is 
probably the most important decision ren- 
dered by that court upon the prohibition 
question since its opinion in the National 
Prohibition Cases, wherein it sustained the 
validity of the Eighteenth Amendment 
and National Prohibition Act. 


The decision of the Court in the National 
Prohibition Cases gave affirmative notice to 
the people of the United States that the 
Eighteenth Amendment was the law of the 
land. The recent decision gives affirmative 
notice to foreign nations that the Eigh- 
teenth Amendment is the law of the United 
States and must be respected and obeyed 
by their merchant vessels when entering 
our ports in search of trade. 


On October 6, 1922, Attorney-General 
Daugherty, in response to a request for an 
opinion concerning the application of the 
Eighteenth Amendment to vessels of the 
United States upon the high seas and for- 
eign vessels when entering the territorial 
waters of the United States ruled that the 
Amendment applied to American vessels 
everywhere and to foreign vessels within 
the territorial waters of the United States. 

The Treasury Department immediately 
prepared regulations for putting into effect 
this ruling. Suits were filed by ten British, 
Dutch, French, Danish and Italian ship- 
ping corporations against Mr. Mellon, Sec- 
retary of the- Treasury, and other enforce- 
ment officers, seeking to enjoin the officers 
from enforcing against foreign vessels the 
prohibitions of the Eighteenth Amendment 
and National Prohibition Act. 

Similar suits were brought by American 
corporations seeking to restrain the en- 

(1) 253 U. S. 350. 
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forcement of the regulations against vessels 
of the United States on the high seas. 

On October 23rd and 26th, 1922, re- 
spectively, Judge Learned Hand, of the 
Un'ted States District Court for the 
Southern District of New York, dismissed 
the bills filed by the foreign and domestic 
steamship companies,” thus sustaining the 
ruling of the Attorney-General. The cases 
were appealed direct to the Supreme Court 
of the United States where they were con- 
solidated and argued together. 

The decision in these cases is conclusive 
upon the following points: 

1. The scope of the application of the 
Eighteenth Amendment, particularly the 
meaning of the word ‘‘territory’’ as used 
therein. The Court said: 

‘We are of opinion that it means the 
areas—of land and _ adjacent 
waters—over which the United States 
claims and exere’ses dominion and control 
as a sovereign power. The immediate con- 
text and the purport of the entire section 
show that the term is used in a physical and 
not a metaphorical sense—that it refers to 
areas or districts having fixity of location 
and recognized boundaries.’’* 

2. That domestic merchant vessels are 
not a part of the territory of the United 
States within the meaning of the Eigh- 
teenth Amendment. The Court said: 

‘“‘In support of their contention the de- 
fendants refer to the statement sometimes 
made that a merchant ship is a part of the 
territory of the country whose flag she 
flies. But this, as has been aptly observed, 
is a figure of speech, a metaphor. The 
jurisdiction which it is intended to describe 
arises out of the nationality of the ship, as 
established by her domicile, registry and 
use of the flag, and partakes more of the 
character‘sties of personal than of terri- 


(2) 284 Fed. 890, and 285 Fed. 79. 
(3) See United States v. Bevans, 3 Wheat. 336, 


390. 

(4) Scharrenberg v. Dollar S. S. Co., 245 U. 8S. 
122, 127; in re Ross, 140 U. S. 453. 464; 1 Moore In- 
ternational Law Digest. Section 174; Westlake In- 
ternational Law, 2nd ed., p. 264; Hall International 
Law. 7th ed. (Higgin). Section 76; Manning Law 
- a (Amos), p. 276; Piggott Nationality, Pt. 
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torial sovereignty.® It is chiefly applicable 
to ships on the high seas; where there is no 
territorial waters it has little application 
beyond what is affirmatively or tacitly per- 
m:tted by the local sovereign.’’® 

3. The words ‘‘transportation’’ and 
‘‘importation’’ as used in the Eighteenth 
Amendment are to be construed in their 
ordinary sense. The Court said: 

‘*Some of the contentions ascribe a tech- 
nical meaning to the words ‘transportation’ 
and ‘importation.’ We think they are to 
be taken in their ordinary sense, for it 
better comports with the object to be at- 
tained. In that sense transportation com- 
prehends any real carrying about or from 
one place to another. It is not essential 
that the carrying be for hire, or by one for 
another; nor that it be incidental to a 
transfer of the possess‘on or title. If one 
carries in his own conveyance for his own 
purposes it is transportation no less than 
when a public carrier at the instance of a 
consignor carries and delivers to a con- 
signee for a stipulated charge.” Importa- 
tion, in a like sense, consists in bringing an 
article into a country from the outside. If 
there be an actual bringing in it is importa- 
tion regardless of the mode in which it is 
effected. Entry through a custom house is 
not of the essence of the act.”’ 

4. That all transportation of beverage 
intoxieants by foreign vessels within the 
territorial waters of the United States is 
unlawful whether as ‘‘sea stores’’ or other- 
wise. The Court said: 

“It therefore is of no importance that 
the liquors in the plaintiffs’ ships are car- 
ried only as sea stores. Being sea stores 
does not make them liquors any the less; 
nor does it change the incidents of their 
use as beverages. But it is of importance 
that they are carried through the terri- 

(5) See the Hamilton, 207 U. S. 398, 403; ot 
can Banana Co. v. United Fruit Co., 213 U. 
347, 355; 1 Oppenheim International Law, 3rd F 
sections. 123-125, 128. 

(6) 2 Moore International Law Digest, sections 
204, 205; Twiss Law of Nations, 2nd ed., section 
166; Woolsey International Law, 6th ed., section 
58; 1 Oppenheim International Law, 3rd ed., sec- 


tions 128, 146, 260. 
(7) See United States v. Sineese, 252 U. S. 465. 











Vol. 97 


CENTRAL LAW JOURNAL 25 











torial waters of the United States and 
brought into its ports and harbors. This 
is prohibited transportation and importa- 
tion in the sense of the Amendment and the 
Act. The recent cases of Grogan v. Walker 
& Sons and Anchor Line v. Aldridge,® are 
practically conclusive on the point.’’ 


5. That the Eighteenth Amendment 
does not apply to vessels of the United 
States on the high seas. The Court said: 


‘“‘The defendants contend that the 
Amendment also covers domest’e merchant 
ships outside the waters of the United 
States, whether on the high seas or in for- 
eign waters. But it does not say so, and 
what it does say shows, as we have indi- 
cated, that it is confined to the physical 
territory of the United States.’’ 


6. That Congress may prohibit the 
transportation or sale of liquors upon ves- 
sels of the United States on the high seas, 
notwithstanding that such transportation 
or sale is not prohibited by the Eighteenth 
Amendment. The Court said: 


‘‘In so saying we do not mean to imply 
that Congress is without power to regu- 
late the conduct of domestie merchant ships 
when on the high seas, or to exert such con- 
trol over them when in foreign waters as 
may be affirmatively or tacitly permitted 
by the territorial sovereign; for it long has 
been settled that Congress does have such 
power over them.”’ 

In conclus‘on the Court said: 

‘‘Examining the Act as a whole, we 
think it*shows very plainly, first, that it is 
intended to be operative throughout the ter- 
ritorial limits of the Un‘ted States, with the 
single exception stated in the Canal Zone 
provision ; secondly, that it is not intended 
to apply to domestic vessels when outside 
the territorial waters of the United States, 
and thirdly, that it is intended to apply to 
all merchant vessels, whether foreign or 
domestic, when within those waters, save as 
the Pana~a Canal Zone exception provides 
otherwise.’’ 

(8) 259 U. S. 80. 





INTERNATIONAL LAW—APPLICATION 
NATIONAL PROHIBITION LAW TO 
SHIPS 


CUNARD S. 8S. CO. v. MELLON 
43 Sup. Ct. 504 


(Argyied Jan. 4, 5, 1923. Decided April 30, 
1923.) , 

The Prohibition Amendment covers, and is 
confined to, the physical territory of the United 
States, and does not apply to domestic mer- 
chant ships outside the waters of the United 
States, whether on the high seas or in foreign 
waters, but does apply to foreign merchant 
ships when within the territorial waters of the 
United States. 


Messrs. Geo. W. Wickersham, Lucius H. 
Beers, and F. B. Lord, all of New York City, 
for appellants Cunard S. S. Co., Limited, and 
others. 

Messrs. Geo. W. Wickersham, Van Vechten 
Veeder, and R. H. Hupper, all of New York 


City, for appellant Oceanic Steam Nav. Co., 
Limited. 
Messrs. Geo. W. Wickersham, J. M. Wool- 


sey, and Cletus Keating, all of New York City, 
for appellant International Nav. Co., Limited. 

Messrs. Geo W. Wickersham and J. P. Nolan, 
both of New York City, and R J. Garri‘y, for 
appellant Compagnie Generale Transatlantique. 

Messrs. Geo. W. Wickersham and Van 
Vechten Veeder, both of New York City, for 
appellants Netherlands-American Steam Nav. 
Co. (Holland America Line) and Liverpool, 
Brazil & River Plate Steam Nav. Co., Limited. 

Messrs. Geo. W. Wickersham, Van Vechten 
Veeder, and Roscoe H. Hupper, all of New York 
City, for appellants Royal Mail Steam Packet 
Co., United S. S. Co. of Copenhagen (Scandi- 
navian-American Line) and Pacific Steam 
Nav. Co. 

Messrs. Geo. W. Wickersham and A. S. Gil- 
bert, both of New York City, for appellant 
Navigazione Generale Italiana. 

Messrs. Cletus Keating and John M. Wool- 
sey, both of New York City, for appellant. 
International Mercantile Marine Co. 

Mr. Reid L. Carr, of New York City, for 
appellant United American Lines, Inc., and 
others. 

Mr. James M. Beck, Sol. Gen., and Mrs. Mabel 
Walker Willebrandt, Asst. Atty. Gen., for ap- 
pellees. 

Mr. Justice VAN DEVANTER delivered the 
opinion of the Court. 

These’ are suits by steamship companies 
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operating passenger ships between United 
States ports and foreign ports to enjoin threat- 
ened application to them and their ships of 
certain provisions of the National Prohibition 
Act (41 Stat. 305). The defendants are officers 
of the United States charged with the act’s en- 
forcement. In the first ten cases the plaintiffs 
are foreign corporations and their ships are 
of foreign registry, while in the remaining two 
the plaintiffs are domestic corporations, and 
their ships are of United States registry. All 
the ships have long carried and now carry, as 
part of their sea stores, intoxicating liquors 
intended to be sold or dispensed to their pas- 
sengers and crews at meals and otherwise for 
beverage purposes. Many of the passengers 
and crews are accustomed to using such bev- 
erages and insist that the ships carry and sup- 
ply liquors for such purposes. By the laws of 
all the foreign ports at which the ships touch 
this is permitted and by the laws of some it 
is required. The liquors are purchased for the 
ships and taken on board in the foreign ports 
and are sold or dispensed in the course of all 
voyages, whether from or to those ports 


The administrative ins‘ructions dealing with 
the subject have varied since the National Pro- 
hibition Act went into effect. December 11, 
1919, the following instructions were issued 
(T. D. 38218): 


“All liquors which are prohibited importa- 
tion, but which are properly listed as sea 
stores on vessels arriving in ports of the 
United States, should be placed under seal 
by the boarding officer and kept sealed dur- 
ing the entire time of the vessel’s stay in 
port, no part thereof to be removed from 
under seal for use by the crew at meals or 
for any other purpose. 


“Excessive or surplus liquor stores are no 
longer dutiable being prohibited importation, 
but are subject to seizure and forfeiture. 

“Liquors properly carried as sea stores 
may be returned to a foreign port on the ves- 
sel’s changing from the foreign to the coast- 
ing trade, or may be transferred under super- 
vision of the customs officers from a vessel 
in foreign trade, delayed in port for any 
cause, to another vessel belonging to the 
same line or owner.” 


January 27, 1920, the first paragraph of those 
instructions was changed (T. D. 38248) so as 
to read: 


“All liquors which are prohibited importa- 
tion, but which are properly listed as sea 


stores on American vessels arriving in ports |. 


of the United States, should be placed under 








seal by the boarding officer and kept sealed 
during the entire time of the vessel’s stay 
in port, no part thereof to be removed from 
under seal for use by the crew at meals or 
for any other purpose. All such liquors on 
foreign vessels should be sealed on arrival 
of the vessels in port, and such portions 
thereof released from seal as may be re- 
quired from time to time for use by the offi- 
cers and crew.” 


October 6, 1922, the Attorney General, in an- 
swer to an inquiry by the Secretary of the 
Treasury, gave an opinion to the effect that 
the National Prohibition Act, construed in con- 
nection with the Eighteenth Amendment to the 
Constitution, makes it unlawful (a) for any 
ship, whether domestic or foreign, to bring into 
territorial waters of the United States, or to 
earry while within such waters, intoxicating 
liquors intended for beverage purposes, whether 
as sea stores or cargo, and (b) for any domes- 
‘ie ship even when without those waters to 
carry such liquors for such purposes either as 
cargo or sea stores. The President thereupon 
directed the preparation, promulgation and 
application of new instructions conforming to 
that construction of the act. Being advised of 
this and that under the new instructions the 
defendants would seize all liquors carried in 
contravention of the act as so construed and 
would proceed to subject the plaintiffs and 
their ships to penalties provided in the act, 
the plaintiffs brought these suits. 


The hearings in the District Court were on 
the bills or amended bills, motions to dismiss 
and answers, and there was a decree of dis- 
missal on the merits in each suit. 284 Fed. 
890; International Mercantile Marine v. Stuart, 
285 Fed. 79. Direct appeals under Judicial 
Code, § 238 (Comp. St. § 1215), bring the cases 
here. 


While the construction and application of 
the National Prohibition Act is the ultimate 
matter in controversy, the act is so closely re- 
lated to the Eighteenth Amendment, to enforce 
which it was enacted, that a right understind- 
ing of it involves an examination and inter- 
pretation of the amendment. The first section 
of the latter declares (40 Stat. 1050, 1941): 


“Section 1. After one year from the rati- 
fication of this article the manufacture, sale, 
or transportation of intoxicating liquors 
within. the importation thereof into, or the 
exportation thereof from the United States 
‘and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby pro- 
hibited.” : 
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These words, if taken in their ordinary sense, 
are very plain. The articles proscribed are in- 
toxicating liquors for beverage purposes. The 
acts prohibited in respect of them are manu- 
facture, sale and transportation within a desig- 
nated field, importation into the same, and 
exportation therefrom; and the designated field 
is the United States and all territory subject to 
its jurisdiction. There is no controversy here 
as to what constitutes intoxicating liquors for 
beverage purposes; but opposing contentions 
are made respecting what is comprehended in 
the terms “transportation,” “importation” and 
“territory.” 


(1-3) Some of the contentions ascribe a 
technical meaning to the words “transporta- 
tion” and “importation.” We think they are to 
be taken in their ordinary sense, for it better 
comports with the object to be attained. In 
that sense transportation comprehends any real 
carrying about or from one place to another. 
It is not essential that the carrying be for hire, 
or by one for another; nor that it be incidental 
to.a transfer of the possession or title. If one 
carries in his own conveyance for his own pur- 
poses it is transportation no less than when 
a public carrier at the instance of a consignor 
carriers and delivers to a consignee for a 
stipulated charge. See United States v. Simp- 
son, 252 U. S. 465, 40 Sup. Ct. 364, 64 L. Ed. 
665, 10 A. L. R. 510. Importation, in a like 
sense, consists in bringing an article into a 
country from the outside. If there be an 
actual bringing in it is importation regardless 
of the mode in which it is effected. Entry 
through a custom house is not of the essence 
of the act. 


(4) Various meanings are sought to be at- 
tributed to the term “territory” in the phrase 
“the United States and all territory subject to 
the jurisdiction thereof.” We are of opinion 
that it means the regional areas—of land and 
adjacent waters—over which the United States 
claims and exercises dominion and control as 
a sovereign power. The immediate context and 
the purport of the entire section show that the 
term is used in a physical and not a metaphor- 
ical sense—that it refers to areas or districts 
having fixity of location and recognized boun- 
daries. See United States v. Bevans, 3 Wheat. 
336, 390, 4 L. Ed. 404. 


(5) It now is settled in the United States 
and recognized elsewhere that the territory sub- 
ject to its jurisdiction includes the land areas 
under its dominion and control, the ports, 
harbors, bays and other enclosed arms of the 
sea along its coast and a marginal belt of the 








sea extending from the coast line outward ‘a 
marine league, or three geographic miles. 
Church v. Hubbart, 2 Cranch, 187, 234, 2 L. Ed. 
249; The Ann, 1 Fed. Cas. No. 397, p. 926; 
United States v. Smiley, 27 Fed. Cas. No. 16317, 
p. 1132; Manchester v. Massachusetts, 139 UJ. 
S. 240, 257, 258, 11 Sup. Ct. 559, 35 L. Ed. 159; 
Louisiana v. Mississippi, 202 U. S. 1, 52, 26 
Sup. Ct. 408, 50 L. Ed. ‘913; 1 Kent’s Com. 
(12th Ed.) *29; 1 Moore, International Law 
Digest, § 145; 1 Hyde, International Law, §§ 
141, 142, 154; Wilson, International Law (8th 
Ed.) § 54; Westlake, International Law (2d 
Ed.), p. 187, et seq; Wheaton, International 
Law (5th Eng. Ed. [Phillipson]), p. 282; 1 
Oppenheim International Law (3d Ed.) §§ 185- 
189, 252. This, we hold, is the territory which 
the amendment designates as its field of opera- 
tion; and the designation is not of a part of 
this territory, but of “all” of it. 


(6, 7) The defendants contend that the 
amendment also covers domestic merchant 
ships outside the waters of the United States, 
whether on the high seas or in foreign waters. 
But it does not say so, and what it does say 
shows as we have indicated, that it is con- 
fined to the physical territory of the United 
States. In support of their contention the de- 
fendants refer to the statement sometimes 
made that a merchant ship is a part of the 
territory of the country whose flag she flies. 
But this, as has been aptly observed, is a figure 
of speech, a metaphor. Scharrenberg v. Dollar 
S. S. Co. 245 U. S. 122, 127, 38 Sup. Ct 28, 62 L. 
Ed. 189; In re Ross, 140 U. S. 453, 464, 11 Sup. 
Ct. 897, 35 L. Ed. 581; 1.Moore International 
Law Digest, § 174; Westlake, International 
Law (2d Ed.), p. 264; Hall, International Law 
(7th Ed. [Higgins]) § 76; Manning, Law of 
Nations (Amos), p. 276; Piggott Nationality, 
pt. II, p. 18. The jurisdiction which it is in- 
tended to describe arises out of the nationality 
of the ship, as established by her domicile, 
registry and use of the flag, and partakes more 
of the characteristics of personal than of ter- 
ritorial sovereignty. See The Hamilton, 207 
U. S. 398, 403, 28 Sup. Ct. 133, 52 L. Ed. 264; 
American Banana Co. v. United Fruit Co., 213 
U. S. 347, 355, 29 Sup. Ct. 511, 53 L. Ed. 826, 
16 Ann. Cas. 1047; 1 Oppenheim International 
Law (3d Ed.) §§ 123-125, 28. It is chiefly ap- 
plicable to ships on the high seas, where there 
is no territorial sovereign; and as _ respects 
ships in foreign territorial waters it has little 
application beyond what is affirmatively or 
tacitly permitted by the local sovereign. 2 Moore 
International Law Digest, §§ 204, 205; Twiss, 
Law of Nations (2d Ed.) § 166; Woolsey, In- 
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ternational Law (6th Ed.) § 58; 1 Oppenheim 
International Law (3d Ed.) §§ 128, 146, 260. 


The defendants further contend that the 
amendment covers foreign merchant ships 
when within the territorial waters of the 
United States. Of course, if it were true that 
a ship is a part of the territory of the country 
whose fiag she carries, the contention would 
fail. But as that is a fiction, we think the 
contention is right. — 


(8) The merchant ship of one country vol- 
untarily entering the territorial limits of an- 
other subjects herself to the jurisdiction of 
the latter. The jurisdiction attaches in virtue 
of her presence, just as with other objects 
within those limits. During her stay she is 
entitled to the protection of the laws of that 
place and correlatively is bound to yield obe- 
dience to them. Of course, the local sovereign 
may out of considerations of public policy 
choose to forego the exertion of its jurisdiction 
or to exert the same in only a limited way, 
but this is a matter resting solely in its dis- 
cretion. The rule, now generally recognized, 
is nowhere better stated than in The Exchange, 
7 Cranch, 116, 136, 144 (3 L. Ed. 287), where 
Chief Justice Marshall, sperking for this Court, 
said: 

“The jurisdiction of the nation within its 
own territory is necessarily exclusive and 
absolute. It is suscep‘ible of no limitation 
not imposed by itself. Any restriction upon 
it, deriving validty from an external source, 
would imply a diminution of its sovereignty 
to the extent of the restriction, and an in- 
vestment of that sovereignty to the same ex- 
tent in that power which could impose such 
restriction. 


“All exceptions, therefore, to the full and 
complete power of a nation within its own 
territories, must be traced up to the con- 
sent of the nation itself. They can flow from 
no other legitimate source. * * * 


“When private individuals of one nation 
spread themselves through another as busi- 
ness or caprice may direct, mingling indis- 
criminately with the inhabitants of that 
other, or when merchant vessels enter for 
the purposes of trade, it would be obviously 
inconvenient and dangerous to society, and 
would subject the laws to continual infrac- 
tion, and the government to degradation, if 
such individuals or merchants did not owe 
temporary and local allegiance, and were not 
amenable to the jurisdiction of the country. 
Nor can the foreign sovereign have any mo- 
tive for wishing such exemption. His sub- 





jects thus passing into foreign countries, are 
not employed by him, nor are they engaged 
in national pursuits. Consequently there are 
powerful motives for not exempting persons 
of this description from the jurisdiction of 
the country in which they are found, and no 
one motive for requiring it. The implied 
license, therefore, under which they enter 
can never be construed to grant such exemp- 
tion.” ‘ 

That view has been reaffirmed and applied 
by this Court on several occasions. United 
States v. Diekelman, 92 U. S. 520, 525, 526, 
23 L. Ed. 742; Wildenhus’ Case, 120 U. S. 1, 
11, 7 Sup. Ct. 385, 30 L. Ed. 565; Nishimura 
Ekiu v. United States, 142 U. S. 651, 659, 12 
Sup. Ct. 336, 35 L. Ed. 1146; Knott v. Botany 
Mills, 179 U. S. 69, 74, 21 Sup. Ct. 30, 45 L. Ed. 
90; Patterson v. Bark Eudora, 190 U. S. 169, 
176, 178, 23 Sup. Ct. 821, 47 L. Ed. 1002; 
Stra‘hearn S. S. Co. v. Dillon, 252 U. 3S. 348, 
355, 356, 40 Sup. Ct. 350, 64 L. Ed. 607. And 
see Buttfield v. Stranahan, 192 U. S. 470, 492, 
493, 24 Sup. Ct. 349, 48 L. Ed. 525; Oceanic 
Steam Navigation Co. v. Stranahan, 214 U. S. 
320, 324, 29 Sup. Ct. 671, 53 L. Ed. 1013; Brolan 
v. United States, 236 U. S. 216, 218, 35 Sup. Ct. 
285, 59 L. Ed. 544. In the Patterson Case the 
Court added: 

“Indeed, the implied consent to permit 
them [foreign merchant, ships] to enter our 
harbors may be withdrawn, and if this im- 
plied consent may be wholly withdrawn it 
may be extended upon such terms and condi- 
tions as the government sees fit to impose.” 


In principle, therefore, it is settled that the 
amendment could be made to cover both do- 
mestic and foreign merchants ships when 
within the territorial waters of the United 
States. And we think it has been made to 
cover both when within those limits. It con- 
tains no exception of ships of either class and 
the terms in which it is couched indicate that 
none is intended. Such an exception would 
tend to embarrass its enforcement and to de- 
feat the attainment of its obvious purpose, and 
therefore cannot reasonably be regarded as 
implied. 

In itself the amendment does not prescribe 
any penalties, forfeitures, or mode of enforce- 
ment, but by its second sectionl leaves these 
to legislative action. 


(9) With this understanding of the amend- 
ment, we turn to the National Prohibition Act, 


(1) The second section says: ‘‘The congress and 
the several states shall have concurrent power to 
enforce this article by appropriate legislation.’’ 
For its construction, see United States v. Lanza, 
December 11, 1922. 
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c. 85, 41 Stat. 305, which was enacted to en- 
force it. The act is a long one and most of 
its provisions have no real bearing here Its 
scope and pervading purpose are fairly re- 
flected by the following excerpts from title 2: 
“Sec, 3. No person? shall on or after the 
date when the Eighteenth Amendment to the 
Constitution of the United States goes into 
effect, manufacture, sell, barter, transport, im- 
port, export, deliver, furnish or possess any 
intoxicating liquor except as authorized in 
this act, and all the provisions of this act 
shall be liberally construed to the end that 
the use of intoxicating liquor as a beverage 
may be prevented. * * *” 


“Sec. 21. Any room, house, building, boat, 
vehicle, structure, or place where intoxicat- 
ing liquor is manufactured, sold, kept or bar- 
tered in violation of this title, and all intoxi- 
cating liquor and property kept and used in 
maintaining the same, is hereby declared to 
be a common nuisance. * * *” 


“Sec. 23. That any person who shall, with 
intent to effect a sale of liquor, by himself, 
his employee, servant, or agent, for himself 
or any person, company or corporation, keep 
or carry around on his person, or in a vehi- 
cle, or other conveyance whatever, * * * any 
liquor * * * in violation of this title is guilty 
of a nuisance. * * *” 


“Sec. 26. When the commissioner, his as- 
sistants, inspectors, or any officer of the law 
shall discover any person in the act of trans- 
porting in violation of the law, intoxicating 
liquors in any wagon, buggy, automobile, 
water or air craft, or other vehicle, it shall be 
his duty to seize any and all intoxicating 
liquors found therein being transported con- 
trary to law. * * * 


Other provisions show that various penalties 
and forfeitures are prescribed for violations of 
the act, and that the only instance in which 
the possession of intoxicating liquor for bev- 
erage purposes is recognized as lawful is where 
the liquor was obtained before the act went 
into effect and is kept in the owner’s dwelling 
for use therein by him, his family and his bona 
fide guests. 


As originally enacted the act did not in terms 
define its territorial field, but a supplemental 
provision’ afterwards enacted declares that it 
“shall apply not only to the United States, but 


(2) The act contains a provision. (§ 1 of title 2) 
showing that it uses the word “persons” as in 
cluding ‘‘associations, copartnerships and corpora- 
—. when the context does not indicate other- 
wise. 

(3) Section 3, Act November 23, 1921, c. 134, 42 
Stat. 222. 








to all territory subject to its jurisdiction,” 
which means that its field coincides with that 
of the Eighteenth Amendment. There is in the 
act no provision making it applicable to do- 
mestic merchant ships when outside the waters 
of the United States, nor any provision making 
it inapplicable to merchant ships, either do- 
mestic or foreign, when within those waters, 
save in the Panama Canal. There is a special 
provision dealing with the Canal Zonet which 
excepts “liquor in transit through the Panama 
Canal or on the Panama Railroad.” The ex- 
ception does not discriminate between domestic 
and foreign ships, but applies to all liquor in 
transit through the canal, whether on domestic 
or foreign ships. Apart from this exception, 
the provision relating to the Canal Zone is 
broad and drastic like the others. 

Much has been said at the bar and in the 
briefs about the Canal Zone exception, and 
various deductions are sought to be drawn from 
it respecting the applicability of the act else- 
where. Of course the exception shows that 
Congress, for reasons appealing to its judg- 
ment, has refrained from attaching any penalty 
or forfeiture to the transportation of liquor 
while “in transit through the Panama Canal 
or on the Panama Railroad.” Beyond this it 
has no bearing here, save as it serves to show 
that where in other provisions no exception is 
made in respect of merchant ships, either do- 
mestic or foreign, within the waters of the 
United States, none is intended. 

Examining the act as a whole, we think it 
shows very plainly, first, that it is intended 
to be operative throughout the territorial limits 
of the United States, with the single exception 
stated in the Canal Zone provision; secondly, 
that it is not intended to apply to domestic 
vessels when outside the territorial wa‘ers of 
the United States; and, thirdly, that it is in- 
tended to apply to all merchant vessels, whether 
foreign or domestic, when within those waters, 
save as the Panama Canal Zone exception pro- 
vides otherwise. 

(10) In so saying we do not mean to imply 
that Congress is without power to regulate the 
conduct of domestic merchant ships when on 

(4) The pertinent portion of section 20 of Title 3, 


relating to the Canal Zone, is as follows: 


“Sec. 20. That it shall be unlawful to import or 
introduce into the Canal Zone, or to manufacture, 
sell, give away, dispose of, transport, or have in 
one’s possession or under one’s control within the 
Canal Zone, any alcoholic, fermented, brewed, dis- 
tilled, vinous, malt, or spirituous liquors, except 
for sacramental, scientific, pharmaceutical, indus- 
trial, or medicinal purposes, under regulations to 
be made by the President, and any such liquors 
within the Canal Zone in violation hereof shall be 
forfeited to the United States and seized: Pro- 
vided, that this section shall not apply to liquor 
in transit through the Panama Canal or on the 
Panama Railroad.”’ 
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the high seas, or to exert such control over 
them when in foreign waters as may be affirma- 
tively or tacitly permitted by the territorial 
sovereign; for it long has been settled that 
Congress does have such power over them. 
Lord v. Steamship Co., 102 U. S. 541, 26 L. Ed. 
224; The Abby Dodge, 223 U. S. 166, 176, 32 
Sup. Ct. 310, 56 L. Ed. 390. But we do mean 
that the National Prohibition Act discloses that 
it is intended only to enforce the Eighteenth 
Amendment and limits its field of operation, 
like that of the amendment, to the territorial 
limits of the United States. 


(11) The plaintiffs invite attention to data 
showing the antiquity of the practice of carry- 
ing intoxicating liquors for beverage purposes 
as part of a ship’s sea stores, the wide extent 
of the practice and its recognition in a con- 
gressional enactment, and argue thereferom that 
neither the amendment nor the act can have 
been intended to disturb that practice But in 
this they fail to recognize that the avowed and 
obvious purpose of both the amendment and 
the act was to put an end to prior practices 
respecting such liquors. even though the 
practices had the sanction of antiquity, gen- 
erality and statutory recognition. Like data 
could be produced and like arguments advanced 
by many whose business, recognized as lawful 
theretofore, was shut down or curtailed by the 
change in national policy. In principle the 
plaintiffs’ situation is not different from that of 
the innkeeper whose accustomed privilege of 
selling liquor to his guests is taken away, or 
that of the dining-car proprietor who is pre- 
vented from serving liquor to those who use 
the cars which he operates to and fro across 
our northern and southern boundaries. 

It should be added that after the adoption 
of the amendment and the enactment of the 
National Prohibition Act Congress distinctly 
withdrew the prior statutory recognition of 
liquors as legitimate sea stores. The recogni- 
tion was embodied in section 2775 of the Re- 
vised Statutes (Comp. St. § 5471) which was 
among the provisions dealing with customs 
administration, and when, by the Act of Sep- 
tember 21, 1922, those provisions were revised, 
that section was expressly repealed along with 
other provisions recognizing liquors as legiti- 
mate cargo. Ch. 356, Title 4 and § 642, 42 Stat. 
858, 948, 989. Of course, as was observed by 
the District Court, the prior recognition, al- 
though representing the national policy at the 
time, was not in the nature of a promise for 
the future. 


(12) It therefore is of no importance that 
the liquors in the plaintiffs’ ships are carried 





only as sea stores. Being sea stores does not 
make them liquors: any the less; nor does it 
change the incidents of their use as beverages. 
But it is of importance that they are carried 
through the territorial waters of the United 
States and brought into its ports and harbors. 
This is prohibited transportation and importa- 
tion in the sense of the amendment and the 
act. The recent cases of Grogan v. Walker & 
Sons and Anchor Line v. Aldridge, 259 U. S. 
80, 42 Sup. Ct. 423, 66 L. Ed. —, 22 A. L. R. 
1116, are practically conclusive on the point. 
The question in one was whether carrying liquor 
intended as a beverage through the United 
States from Canada to Mexico was prohibited 
transportation under the amendment and the 
act, the liquor being carried in bond by rail, 
and that in the other was whether the trans- 
shipment of such liquor from one British ship 
to another in the harbor of New York was 
similarly prohibited, the liquor being in transit 
from Scotland to Bermuda. The cases were 
considered together and an affirmative answer 
was given in each, the Court saying in the 
opinion, 259 U. S. 89, 42 Sup. Ct. 424, 66 L. Ed. 
—, 22 A. L. R. 1116. 


“The Eighteenth Amendment meant a great 
revolution in the policy of this country, and 
presumably and obviously meant to upset a 
good many things on as well as off the statute 
book. It did not confine itself in any meticu- 
lous way to the use of intoxicants in this 
country. It forbade export for beverage pur- 
poses elsewhere. True, this discouraged pro- 
duction here, but that was forbidden already, 
and the provision applied to liquors already 
lawfully made. See Hamilton v. Kentucky 
Distilleries & Warehouse Co., 251 U. S. 146, 
151, note 1. It is obvious that those whose 
wishes and opinions were embodied in the 
amendment meant to stop the whole busi- 
ness. They did not want intoxicating liquor 
in the United States and reasonably may 
have thought that if they let it in some of 
it was likely to stay. When, therefore, the 
amendment forbids, not only importation into 
and exportation from the United States, but 
transportation within it, the natural meaning 
of the words expresses an altogether probable 
intent. The Prohibition Act only fortifies in 
this respect the interpretation of the amend- 
ment itself. The manufacture, possession, 
sale and transportation of spirits and wine 
for other than beverage purposes are provided 
for in the act, but there is no provision for 
transshipment or carriage across the country 
from without. When Congress was ready to 
permit such a transit for special reasons, in 
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the Canal Zone, it permitted it in express 
words. Title III, § 20, 41 Stat. 322.” 


Our conclusion is that in the first ten cases, 
those involving foreign ships, the decrees of 
dismissal were right and should be affirmed, 
and in the remaining two, those involving do- 
mestic -ships, the decrees of dismissal were 
erroneous, and should be reversed, with direc- 
tions to enter decrees refusing any relief as 
respects the operations of the ships within the 
territorial waters of the United States and 
awarding the relief sought as respects opera- 
tions outside those waters. 


Decrees in Nos. 659, 660, 661, 662, 666, 667, 
668, 669, 670 and 678, affirmed. 

Decrees in Nos. 693 and 694, reversed. 

Mr. Justice MCREYNOLDS, dissents. 

Mr. Justice SUTHERLAND, dissenting. 


I agree with the judgment of the Court in so 
far as it affects domestic ships, but I am un- 
able ‘to accept the view that the Highteenth 
Amendment applies to foreign ships coming 
into our ports under the circumstances here 
disclosed. 


It would serve no useful purpose to give my 
reasons at any length for this conclusion. I, 
therefore, state them very generally and 
briefly. 


The general rule of international law is that 
a foreign ship is so far identified with the 
country to which it belongs that its internal 
affairs, whose effect is confined to the ship, 
ordinarily are not subjected to interference at 
the hands of another state in whose ports it is 
temporarily present, 2 Moore, Int. Law Dig, 
p. 292; United States v. Rodgers, 150 U. S. 249, 
260, 14 Sup. Ct. 109, 37 L. Ed. 1071; Wildenhus’ 
Case, 120 U. S. 1, 12, 7 Sup. Ct. 385, 30 L. Ed. 
565; and, as said by Chief Justice Marshall, in 
Murray v. Schooner Charming Betsy, 2 Cranch, 
64, 118 (2 L. Ed. 208): 


“* * * * An act of Congress ought never 
to be construed to violate the law of nations, 
if any other possible construction remains. 
* * * 

That the government has full power under 
the Volstead Act to prevent the landing or trans- 
shipment of any such liquors or their use in 
our ports is not doubted, and, therefore, it may 
provide for such assurances and safeguards as 
it may deem necessary to those ends. Nor do 
I doubt the power of Congress to do all that 








the Court now holds has been done by that 
act, but such power exists not under the 
Eighteenth Amendment, to whose provisions 
the act is confined, but by virtue of other pro- 
visions of the Constitution, which Congress 
here has not attempted to exercise. With great 
deference to the contrary conclusion of the 
Court, due regard for the principles of inter- 
national comity, which exists between friendly 
nations, in my opinion, forbids the construc- 
tion of the Eighteenth Amendment and of the 
act which the present decision advances. More- 
over, the Eighteenth Amendment, it must not 
be forgotten, confers concurrent power of en- 
forcement upon the several states, and it fol- 
lows that if the general government possesses 
the power here claimed for it under that amend- 
ment, the several states within their respective 
boundaries, possess the same power. It does 
not seem possible to me that Congress, in sub- 
mitting the amendment or the several states 
in adopting it, could have intended to vest in 
the various seaboard states a power so inti- 
mately connected with our foreign relations 
and whose exercise might result in interna- 
tional confusion and embarrassment. 


In adopting the Eighteenth Amendment and 
in enacting the Volstead Act the question of 
their application to foreign vessels in the cir- 
cumstances now presented does not appear to 
have been in mind. If, upon consideration, 
Congress shall conclude that when such vessels, 
in good faith carrying liquor among their sea 
stores, come temporaily into our ports their 
officers should, ipso facto, become. liable to 
drastic punishment and the ships themselves 
subject to forfeiture, it will be a simple matter 
for that body to say so in plain terms. But 
interference with the purely internal affairs 
of a foreign ship is of so delicate a nature, so 
full of possibilities of international misunder- 
standings and so likely’ to invite retaliation 
that an affirmative conclusion in respect thereof 
should rest upon nothing less than the clearly 
expressed intention of Congress to that effect, 
and this I am unable to find in the legislation 
here under review. 





NOTE—Application of National Prohibition 
Law to Ships of This and Other Countries.— 
Owing to the importance of the reported case, 
we have printed it in full, although no annota- 
tion is possible. 
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ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL 
ETHICS 


QUESTION No. 224 

In the opinion of the Committee may a law- 
yer with professional propriety, without the 
knowledge, request, employment or authoriza- 
tion of a husband, investigate the facts and 
circumstances of the previous marriage and 
previous divorce of his wife frém a prior hus- 
band, and then voluntarily advise the present 
husband that his wife’s marriage to her former 
husband had not been annulled or dissolved, 
but continues in full force anl effect, and con- 
sequently that his marriage with his’wife is un- 
lawful, null and void; and may the lawyer, 
having so volunteered such information, with 
professional propriety accept employment from 
the husband to procure a decree of annulment 
upon the basis of the facts so voluntarily ascer- 
tained and communicated to the husband by 
the lawyer? 

ANSWER No. 224 

The question discloses no previous relation 
between the lawyer and the husband, and no 
reason which would excuse the lawyer for 
meddling in the situation; his volunteering the 
information and advice is, in the opinion of the 
Committee, not professionally justifiable, and 
his doing so for the purpose of promoting liti- 
gation or securing the employment is reprehen- 
sible. (See Answer No. 199 and Canon 28, 
American Bar Association.) 


QUESTION No. 225 

In the opinion of the committee is there any 
impropriety in a lawyer using the official organ 
of a club organized for advertising purposes? 
This advertising would appear in the form of 
a full page in loose leaf binders located in 
branches of the club in various cities in the 
United States and abroad and also in a card 
showing his classification (counsellor at law, 
attorney or lawyer), and name and address on 
a bulletin board in his home city as well as a 
similar card in a classified listing (counsellor at 
law, attorney or lawyer) in each ‘ssue of the 
magazine. 

Would it make any difference in the com- 
mittee’s answer if the advertising of a simple 
professional card appeared in the magazine and 
in the loose leaf binders under a herding 
“Where to get what you want. Information 
Service Particulars at Clubs. Li‘erature upon 
request”? 





ANSWER No. 225 


In the opinion of the committee, the extent 
to which a lawyer may properly advertise, is 
aptly expressed in Canon 27 of the Code of 
Ethics of the American Bar Association, which 
reads in part as follows: 

“The publication or circulation of ordinary 
simple business cards, being a matter of per- 
sonal taste or local custom, or sometimes of 
convenience, is not per se improper, but solici- 
tation of business by circulars or advertisements 
* * * is unprofessional. It is equally unpro-. 
fessional to procure business by indirection 
through touters of any kind.” * * * 

In the opinion of the committee, the method 
of advertisement referred to in the question 
goes beyond this, and is improper. 


QUESTION No. 226 

In the opinion of the committee is it proper 
for an attorney, who has been a Referee in a 
foreclosure suit, to accept a retainer from one 
of the parties to the action, after the action 
has terminated, for the purpose of securing 
the surplus moneys arising from the sale and 
deposited by the Referee, pursuant to law, 
with a public official to await the establishment 
of the right to such surplus? 


ANSWER No. 226 

The question does not disclose that the 
Referee exercised any judicial functions; the 
committee assumes that his function was min- 
isterial and that he was a Referee to sell; the 
committee does not consider that the accept- 
ance of the employment is improper. If he had 
exercised judicial functions in the foreclosure 
suit, new considerations would arise upon 
which the committee expresses no present 
opinion. 


CALENDAR OF ANNUAL MEETINGS OF 
STATE BAR ASSOCIATIONS 


Alabama, probably at Florence, July 1, 2 and 
3, 1924. 

Arizona, Globe, February 9, 1924. 

Florida, Tampa, March 21-22, 1924. 

Idaho, Boise, April 28, 1924. 

Iowa, Des Moines, June 19-20, 1924. 

Mississippi, Jackson, sometime in May, 1924. 

Nebraska, Lincoln, December 28-29, 1924. 

New Jersey, Mid-winter meeting at Newark 
about March 1, 1924; annual meeting at Atlan- 
tic City about the middle of June, 1924. 


North Carolina, probably at Pinehurst May 
8-10, 1924. 

Ohio, January 25-26, 1924, place unde‘er- 
mined. 


Oklahoma, Oklahoma City, December 27-28, 
1924. 
Wisconsin, Appleton, June 26-27-28 1924. 
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DIGEST. 





Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Agency.—Where a son, with his 
father’s consent, drove two of his sisters to a 
dance in the father’s automobile, and, partly be- 
cause the car was out of repair and partly through 
the son’s negligence, ran into plaintiff, the evi- 
dence of the son’s agency for his father was legally 
insufficient to impose liability on the father.— 
Mount v. Naert, Mo., 253 S. W. 966. 


2. Independent Contract.—A water and light 
company employed men at a distance from their 
homes, and took them to and from their work. On 
account of an accident to the automobile of the 
man employed to convey them the company’s fore- 
man took them home in his own truck, for which 
he received extra pay, and in so doing was not 
subject to direction by the company as to route. 
On his. journey he struck a pedestrian. Held, that 
the company was not liable; the foreman being an 
independent contractor as to the employment in 
which the injury occurred.—Thomassen vy. West 
St. Louis Water & Light Co., Mo., 251 S. W. 450. 


3. License.—Stat. 1923, ec. 181, requiring the 
county commissioners of each county to enact or- 
dinances licensing and regulating the use of motor 
vehicles for hire, held not incomplete; the com- 
missioners’ duty being mandatory, and their ordi- 
nances as much a part of the law as if embodied 
therein by the legislature, which plainly declares 
the policy of the law, and clearly indicates the 
legal principles controlling the commissioners in 
the exercise of the power conferred.—State v. 
Shaughnessy, Nev., 217 Pac. 581. 


4. Speed.—An allegation charging negligence in 
that defendant drove his automobile 30 miles an 
hour on a city street, held sufficiently sustained by 
proof that defendant was driving 25 miles an hour 
- og a afternoon.—Waller v. Graff, Mo., 251 

Wey Cae 


5. Banks and Banking—Authority to Invest.— 
Under G. L. ec. 172, § 33, authorizing a Massa- 
chusetts trust company to invest in stock, bonds 
or other evidences of indebtedness of corporations 
or of governments, both foreign and domestic, a 
trust company has authority to contract for the 
purchase of Austrian kronen, which is the unit of 
currency of the Austrian government, and is repre- 
sented by the bank notes of the Austro-Hungarian 











| 





Bank at Vienna, issued under the authority and 
control of the Austrian government.—Gerold v. 
Cosmopolitan Trust Co., Mass., 1389 N. EB. 624. 


6. Depositor’s Guarantee.—A customer paid 
to a state bank approximately $650 with which tne 
bank was to obtain a Liberty bond and war sav- 
ings stamps of the face value of $500 and $150 
respective.y. Subsequently the bank failed and in 
the usual court proceedings which followed it was 
shown that four Liberty bonds in the denomina- 
tion of $500 each -had been received by the bank 
before it failed, but no bond and no war savings 
stamps were ever delivered to the customer. By 
leave of court the customer intervened and filed a 
claim for $650 praying that it be allowed out of 
the depositor’s guarantee fund. Held, that the 
intervener was not a depositor within the mean- 
ing of the Depositors’ Guarantee Act, and, also, 
held, that the court did not err in denying claim- 
ant’s right to have his claim paid from the fund 
in question.—In re Cronk, Neb., 194 N. W. 865. 


7.— Forged Check.—That defendant bank, 
which, through the clearing house to which the 
parties belonged, had received payment of a check 
drawn on piaintiff bank, was not notified by 
plaintiff in the time provided by the clearing 
house rules that the check’s certification by p.ain- 
uff s te.ler was forged and the check bad, does not 
relieve defendant of liability to refund; it having 
suffered no loss by the delay, having cashed the 
check by payment of currency before it was sent 
to the ciearing house.—National Bank v. Drovers’ 
& Mechanics’ Nat. Bank, Md., 122 Atl. 12. 


8.—Preferred Creditors.—A bank differs in no 
respect from other corporations in its right to 
prefer one creditor to the exclusion of all others, 
in the absence of statutory restrictions.—Cosmo- 
politan Trust Co. v. S. L. Agoos Tanning Co., 
Mass., 139 N. E. 806. 


9.—Stocks.—This being a suit against a cor- 
poration to recover an amount representing the 
value of its own stock, after the defendant had 
refused to transfer the stock to the plaintiff, upon 
the ground that the defendant had a by-law lien 
upon it for the purchase money of the same, due 
to the defendant by one under whom the plaintiff 
claimed title, and it appearing that the plaintiff's 
demand, made before suit upon the defendant, to 
transfer on the books of the defendant to the 
plaintiff the stock in question, was refused solely 
upon the ground of the defendant’s alleged lien, 
the defendant is estopped from afterwards setting 
up the defense to the plaintiff’s suit that the de- 
mand was not made upon the defendant at its 
principal place of business, and, the Supreme 
Court having in answer to a certified question in 
this case (Ga. Sup.) 116 S. E. 783, held, that the 
defendant corporation possessed no such lien upon 
the stock, and, the judgment rendered for the 
plaintiff being otherwise supported by the evi- 
dence the judgment is affirmed.—Montrose Banking 
Co. v. Ford, Ga., 118 S. E. 756. 


10. Bankruptcy—Appointment of Receiver.—A 
showing that the majority of the creditors of the 
bankrupt desired the appointment of a receiver, 
and that the bankrupt had consented thereto, that 
sales of the stock of the bankrupt by the filling of 
orders which were daily coming in were to the 
advantage of the estate, that two creditors holding 
a small claim alone opposed the appointment, and 
had filed an answer denying the status of peti- 
tionerg in bankruptcy as creditors and denying the 
act of bankruptcy and the right to a receiver, 
though such creditors themselves had had a re- 
ceiver appointed by the state court, and were ap- 
parently more interested in protecting the fees in 
the state proceedings than in the amount of their 
claim, justifies the appointment of a receiver in 
the bankruptcy proceeding.—In re Hine-Watt Mfg. 
Co., U. S. C. C. A., 290 Fed. 902. 


11.—Insurance Policy.—Where a bankrupt, who 
holds insurance policies having a cash surrender 
value, fails to pay or secure such value to the 
estate, and the policies pass to his trustee as 
assets, under Bankruptcy Act, § 70a (Comp. St. § 
9654), the trustee takes the same, as between him 
and the insurance company, in the same condition 
as they were held by bankrupt, subject to the 
terms of the contract.—In re Chandler, U. 8S. D. 
C., 290 Fed. 988. 
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12.——Jurisdiction——Where defendant in a suit 
by a trustee appeared without objection, obtained 
a postponement, and was then heard on the merits 
on a preliminary motion, it ‘‘consented”’ to the 
jurisdiction within Bankruptcy Act, § 23(b), (Comp. 
og § 9607.)—Toledo Fence & Post Co. v. Lyons, 
U. S. C. C. A., 290 Fed. 637. 


13.——Liens.—Where a receiver was appointed 
by a court having jurisdiction six months before 
petitions for adjudication in bankruptcy were filed 
against the corporation owning the property, the 
court appointing the receiver had the right to keep 
its control over all the assets until the charges 
and allowances to its receiver were paid, in view 
of Bankruptcy Act, § 671 (Comp. St. § 9651), rec- 
ognizing as valid a lien obtained more than four 
months prior to the filing of the petition in bank- 
ruptcy.—Hoover v. Mortgage Co. for America, U. 
8. C. C. A., 290 Fed. 891. 


14.——Taxes.—The provision of Income Tax Act 
Sept. 8, 1916, § 14a (Comp. St. § 6336n [a]). that 
on failure to pay the tax when due “there shall be 
added the sum of 5 per centum on the amount of 
tax unpaid and interest at the rate of one per 
centum per month,”” made applicable to Act Oct. 
3. 1917, by section 212 thereof (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 6336%m), is one for 
a penalty with respect to both the 5 per centum 
and the interest, and under Bankruptcy Act, § 57j 
(Comp. St. (Comp. St. § 9641 [j], such interest is 
allowable against a bankrupt estate, but only for 
the amount of pecuniary loss sustained, which is 
measured by legal interest.—In re J. Menist & Co., 
U. 8S. C. C. A., 290 Fed. 947. 


15. Bills and Notes—Indorsements.—Under Rem. 
Code 1915, § 3429, indorsing a note “without re- 
course,”’ does not affect its negotiability, nor is 
such indorsement sufficient in law to arouse the 
suspicion that there are equitable defenses against 
it.—Banner Meat Co. v. Rieger, Wash., 215 Pac. 334. 


16.——Liability.—Where the undisputed evidence 
shows that the notes were given pursuant to the 
arrangement stated above, with the understanding 
between the president of the bank and the makers 
and indorsers of the notes that the latter were not 
to be held personally liable, and that the notes 
were not to be paid by them, the defendants are 
estopped. as against the receiver, to assert in de- 
fense that the president of the bank entertained 
a secret fraudulent intention to hold them per- 
sonally liable to the bank.—Vallely v. Devaney, N. 
Dak., 194 N. W. 903. 


17. Brokers—Commissions.—In order for a broker 
to recover a commission under a contract to nego- 
tiate a sale within a specified time it must appear 
that he performed the duty assumed by him with- 
in the time limited in his contract. Failing in this, 
he is not entitled to the commission, even though 
he made efforts to sell the property, and first called 
it to the attention of the party who subsequently 
made the purchase, unless the delay was caused 
by the negligence, fault, or fraud of the owner.— 
Wallace v. McKenna, Idaho, 217 Pac. 982. 


18. Carriers—Contributory Negligence.—One per- 
mitting his arm to project somewhat from a street 
car window, receiving injuries by contact with 
something beside the ear, is in not every instance 
guilty of contributory negligence barring recovery 
4 . \ med of law.—Leister v. Wells, Mo., 254 8. 


19.——Emigrant Car.—Where plaintiff’s contract 
of shipment of household goods, implements. and 
horses contemplated that he ride in the caboose. 
but instead he rode in the emigrant car, and was 
injured from being struck by a horse when the 
ear suddenly stopped while being spotted at a 
stoek yard, held, that he was guilty of contribu- 
tory negligence precluding recovery unless the 
facts came within the humanitarian doctrine.— 
State v. Trimble, Mo., 253 S. W. 1014. 


20.—Leased Automobile. — Undertaker who 
leased an automobile and a chauffeur was liable 
for injuries to passenger caused by negligence of 
chauffeur in driving passengers from funeral under 
a contract of carriage, even though the undertaker 
did not own the automobile and did not pay the 
chauffeur’s salary.—Mahany v. Kansas City Rys. 
Co., Mo., 254 S. W. 16. 





21. Constitutional Law—Business Districts.—A 
municipal ordinance, proscribing business estab- 
lishments in designated residence street or district, 
does not necessarily rest on aesthetic considera- 
tions, but may be sustained on considerations of 
public health, safety, comfort or general welfare, 
in view of better police protection, economy in 
street paving, lessening of fire hazard, and likeli- 
hood of business establishment being a genuine 
nuisance, and hence does not take property with- 
out due process of law, or without just compensa- 
tion, or deny the equal protection of the laws.— 
State v. City of New Orleans, La., 97 So. 440. 


22. Corporations—Doing Business.—Where the 
activities of a foreign corporation within the state, 
if carried out through an individual, would be doing 
business within the state, the fact that its activi- 
ties are carried on through a domestic corporation 
does not alter the situation.—Cunningham v. Mel- 
lin’s Food Co., N. Y., 201 N. Y. S. 17. 


23.——Executed Contract.—The contract having 
been performed on plaintiff’s part and defendant 
having knowingly received the benefit of it, de- 
fendant cannot avoid performance on its part even 
if the contract was unauthorized or ultra vires.— 
Allred v. Great Northern Flour Mills Co., Minn., 
194 N. W. 15 

24.——Meeting.—An election whereat stockhold- 
ers vote at several polling precincts on corporate 
matters is not a “meeting’’ within the meaning of 
Civ. Code 1901, par. 771, § 11, providing corpora- 
tions may be renewed from time to time for not 
more than 25 years, when three-fourths of the 
votes cast at any stockholders’ “meeting” for that 
purpose shall be in favor of such renewal, and 
this in spite of Civ. Code 1913, par. 5552, as to sin- 
gular and plural number. —Orme v. Salt River Val- 
ley Water Users’ Ass’n, Ariz., 217 Pac. 935. 


25.— New Stock.—The right of present stock- 
holders to have first call upon new stock cannot 
be defeated by any corrupt or other plan of the 
directors.—Grausman v. Porto Rican-American 
Tobacco Co., N. J., 121 Atl. 895. 


26.——Officers.—The acts and conduct of the gen- 
eral manager of a corporation are attributable to 
the corporation, since it speaks and acts only 
through its officers—Monsanto Chemical Works v. 
American Zinc, Lead & S. Co., Mo., 253 S. W. 1006. 


27.——Stockholders.—The fact that a _ stock- 
holder in a corporation owned most of the stock 
in a corporation did not make his written declara- 
tion, without more, conclusive on the corporation 
as to its holding the legal title to property in trust 
for him and another.—Granite a sae Co. v. 
Delmar Realty Co., Mo., 254 S. 97. 

28.—Stockholder’s cartes sdliaaii diversion 
by directors of dividends due stockholder to other 
purposes might give personal cause of action to 
such stockholder, another stockholder, not affected 
personally, may sue to compel the directors to con- 
duct company’s affairs in usual, orderly. business- 
like, honest, impersonal, and impartial manner, 
without such diversion, and without waste. ex- 
travagance, misapplication, or exploitation.—Mac- 
Leod v. Miller, N. Y., 201 N. Y. S. 108. 

29.——Stock Record.—Stock in a Delaware cor- 
poration can be transferred without actual record- 
ing on the corporate books. so as to vest the stock 
in the transferee, unaffected by subsequent attach- 
ment in a suit against the recorded holder.—State 
v. New York-Mexican Oil Co., Dela., 122 Atl. 55. 

30. Covenants—Restrictions.—Equity will refuse 
to enforce a restriction on the use of property to 
which all property in the neighborhood is not sub- 
ject, when the conditions are so changed that the 
restriction has become valueless to the adjacent 
property and onerous to the property to which 
it is subject, and the parties will be left to their 
remedy at law.—Todd v. North Ave. Holding Cor- 
poration, N. Y., 201 N. Y. S. 31. 

31.—Restrictions.—Where a lot in a district 
restricted to dwellings was sold not subject to the 
restrictions against buildings for business pur- 
poses, but subject to all the other restrictions as 
to height, cost, etc., though such lot could prop- 
erly be used for business purposes, a building 
thereon which violated the other restrictions as to 
cost, size, etc., should be removed.—Getchal v. 
Lawrence, N. Y., 201 N. Y. S. 121. 
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32. Explosives—Attractive Nuisance.—Where one 
of the men working under the party in charge of 
a clay mine, in pursuance of instructions, threw 
dynamite caps attached to fuses where they could 
be found and picked up by children, and a 7-year- 
old boy found the caps and was injured thereby, 
the party in charge knowing that the boy and 
other children had been and were likely to be 
about the premises, such facts showed actionable 
negligence.—Diehl v. A. P. Green Fire Brick Co., 
Mo., 253 S. W. 985. 


33. Fraudulent Conveyances—Bulk Sales.—A 
sale of a truckload of cobblers’ supplies, constitut- 
ing an entire shipment to the seller, a retail dealer 
in such supplies, to the dealer’s brother-in-law, 
was a bulk sale. within Personal Property Law, 
$§ 44, providing that the sale in bulk of any part 
of a stock of merchandise, otherwise than in the 
ordinary course of trade, shall be void under cer- 
tain conditions, and was not in the ordinary course 
of trade, and was therefore void as against credi- 
tors; “in bulk’’ being a sale in which no separating, 
counting, measuring, weighing, or dividing takes 
place, but the entire mass being sold as one.— 
Feldstein v. Fusco, N. Y., 201 N. Y¥. S. 4. 


34. Inmsurance—Accident.—Death from a blow on 
the head inflicted by an adversary in an alterca- 
tion in which both parties were unarmed, held 
death through accidental means within the terms 
of an accident policy providing for payment upon 
death resulting through accidental means.—Eicks 
v. Fidelity & Casualty Co., Mo., 253 S. W. 1029. 


35.—Beneficiary.—In an action on a lost in- 
surance policy issued to one of two men of the 
same surname killed in the same catastrophe, 
plaintiff could recover on proof that the policy was 
issued to her decedent regardless of the name 
written on the stub torn therefrom; the question 
being whether the policy was issued to him, not 
whether his name was correctly written on the 
stub.—Young v. Travelers’ Ins. Co., Wash., 215 
Pac. 383. 


36.—Law Regulating.—Where marine insurance 
policies issued by English insurance companies 
limited liability to loss arising while the vessel was 
in the territorial waters of the United States or 
waters adjacent thereto, and provided for payment 
of the policies to an American trust company as 
its interest might appear, in an American city, 
the policy must be construed by the laws of the 
United States, and not by the laws of Great 
Britain, and the fact that the premium was paid 
in pounds sterling in London does not make the 
policy a British policy.—Marine Ins. Co. v. M’Lana- 
han, U. S. C. C. A., 290 Fed. 685. 


37.—Policy.—Where a policy of insurance on 
a house did not mention the foundation as being 
within its terms, but, in a general clause intended 
to apply to a separate building while occupied as 
a private barn, the foundations were expressly 
included, only the superstructure of the house was 
covered, and in a suit on the policy for its full 
face value under Rev. St. art. 4874, exclusion of 
testimony as to the value of the foundation left 
standing after destruction of the house was not 
error.—National Liberty Ins. Co. v. Dansby, Tex., 
251 S. W. 556. 

38.——Suicide.—When, to avoid liability, life in- 
surer relies on defense that insured committed 
suicide, burden rests on it to establish that fact 
to exclusion of every other reasonable hypothesis. 
=“ v. Mutual Life Ins. Co., La., 97 So. 


39.——Terms of Policy.—Where policy covered 
theft losses from interior of specified premises, the 
risk was limited to the particular place named; 
and in absence of other agreement, the policy 
could not be construed to cover risks more hazard- 
ous, such as loss from hotel rooms to which in- 
sured had moved.—United States Fidelity & Guar- 
anty Co. v. Taylor, Tex., 253 S. W. 1109. 


40.— Value Claimed.—Where suit is brought to 
recover on an insurance policy covering an auto- 
mobile, the burden is on the plaintiff to show the 
value of the car at the time of the loss, and proof 
of value at the time the policy was issued, without 
other testimony showing how the car had been 
used and the condition at the time it was stolen 





as compared with condition at the time it was in- 
sured, or other facts from which the value of the 
car at the time of the loss can be ascertained, is 
insufficient.—Security Ins. Co. v. McAlester, Okla., 
217 Pac. 430. 


41. Municipal Corporations—Exhibitions.—When 
exhibitions involving an element of possible danger, 
such ag races, are given on a public highway, one 
who attends in the capacity of a spectator and is 
there injured cannot recover damages from the 
city on the ground of the illegality of the exhibi- 
tion, but must prove negligence.—Noble v. Canon 
City, Colo., 215 Pac. 867. 


42.—-Sidewalks.—That a meter box was origin- 
ally installed in a sidewalk by the United States 
government more than two years before an acci- 
dent therefrom did not excuse the city from its duty 
to use reasonable care to keep the sidewalk in 
reasonably safe condition for pedestrians.—Boush 
v. City of Norfolk, Va., 117 S. E. 867. 


43.—Negligence—Persons In Charge.—Where the 
piling of lumber on a dock by a lumber company 
had been completed three weeks before a ship came 
for the lumber, and nothing remained to be done 
with the lumber, except to load it on the ship, 
and the work of joading it was entirely under con- 
trol of the captain of the ship, and plaintiff long- 
shoremen was its employee, and took orders direct 
from the captain, and was paid by him. held, that 
for injuries sustained by plaintiff while loading the 
lumber the Employers’ Liability Act (Or. L. § 6785), 
requiring persons having charge of work involving 
risk or danger to use every device for protection to 
employees, did not apply to the lumber company.— 
McCauley v. The Willamette, Ore., 215 Pac. 892. 


44, Principal and Agent—Reasonable Conse- 
quences.—In an action for breach of warranties of 
merchantability of automobiles sold to plaintiff for 
resale, pursuant to an exclusive agency contract, 
sums expended by plaintiff in making trips to other 
towns to establish agencies, equipping and paying 
rent for a storage and display place, employing 
salesmen and mechanics, and the value of his own 
services, held not recoverable. without allegations 
of special circumstances bringing them within the 
contemplation of the parties; not being prima facie 
recoverable ag the natural and reasonable conse- 
quences of the injury described.—Columbia Motors 
Co. v. Williams, Ala., 96 So. 900. 


45. Rallroads— Contract Conditions. — Where, 
pursuant to statutory authority, a municipal cor- 
poration and an electric traction company have 
agreed upon the terms by which streets may be 
crossed by an electric railway, and the use of 
steam as a motive power is prohibited by such con- 
tract, a purchaser of the electric traction com- 
pany’s line takes it subject to such prohibition. It 
cannot accept the beneficial and renounce the detri- 
mental conditions.—Village of St. Louis Park v. 
Minneapolis, N. & S. Ry. Co., Minn., 194 N. W. 327. 


46. Sales—Delivery.—Under a contract for the 
purchase of coal from a mining company, which 
the seller agreed to ship to the purchaser at the 
city where purchaser was located, the point of de- 
livery, in the absence of any qualifying provisions, 
was where the purchaser was located. and a pro- 
vision in such a contract that the price was “f. o. 
b. mines’? was not such a qualifying provision, but 
merely a declaration as to who was to be liable 
for freight charges.—Union Bleaching & Finishing 
Co. v. Barker Fuel Co., S. C., 117 S. E. 735. 


47.——Election of Cause.—Though a buyer who 
determines to sue for a rescission of contract 
for purchase of tractor for breach of warranty must 
return it unless it is worthless for any purpose, he 
need not return, or offer to return it, where he elects 
to retain it and sue for damages on the warranty, 
unless the warranty was conditioned upon a trial 
and return of the tractor if found unsatisfactory. 
aa Moline Plow Co. v. Render, Ky., 251 8. 


48.— Implied Warranty.—Where express war- 
ranty does not cover whole subject-matter of sale, 
but consists merely of agreement as to particular 
character and detailed workmanship of the article 
sold, it does not exclude implied warranty that 
material employed shall be such as will render the 
finished product suited for the use intended.—Camp 
a . aa Foundry & Machine Works, Ga., 














36 CENTRAL LAW JOURNAL No. 2 





49.——Measure of Damages.—Where a buyer ac- 
cepts machinery sold under a guaranty that it Is 
mechanically perfect, and that it is suitable for and 
will do certain specified work, the measure of dam- 
ages for a breach of such guaranty is the difference 
between the value of the machinery as it in fact 
is and its value as it would have been as guar- 
anteed.—Christian & Brough Co. v. Goodman & 
Garrett, Miss., 96 So. 692. 


50.—Ownership.—An agreement with sellers of 
hogs by an insolvent purchaser thereof that the 
money realized from a resale should be remitted 
to a bank for the purpose of meeting checks given 
in payment for the hogs is a valid agreement en- 
forceable in equity, not only against the purchaser 
of the hogs, but against any third party who had 
notice of the agreement before acting on the pur- 
chaser’s apparent ownership of the funds, nor in 
such case is it necessary to show an agreement by 
such third party to conform to the original agree- 
ment; the mere notice of the seller’s equitable right 
to the proceeds being sufficient.—Nelson v. Conroy 
Sav. Bank, Iowa, 194 N. W. 204. 


51.—Trade Terms.— Where buyer of canned 
berries from a canner knew that the seller did not 
grow berries, the phrase ‘“seller’s crop’ in the 
contract provision for “pro rata delivery in case 
of partial or total failure of seller’s crop’’ meant 
the crop of growers in territory tributary to the 
eannery.—Wilson & Co. v. Carpp, Mich., 193 N. 
W. 776. 


52. Searches and Seizures—Nature of Property. 
—It is more important, in affording the individual 
the constitutional protection from being a witness 
against himself, to require a specific description 
in a search warrant of books, records, and papers, 
which are usually of value only to the owner, and 
cannot be replaced, than of tangible property o 
intrinsic value.—Lipschutz v. Davis, U. S. D. C., 
288 Fed. 974. 

53. Taxation—Insurance Companies.—F're, Ma- 
rine and Inland Navigation Insurance Act, § 30, 
as amended (Hurd’s Rev. St. 1921, c. 73, § 78), 
requiring foreign insurance companies to return to 
the proper officer of a municipality in which the 
agency is established the amount of the net re- 
ceipts, and subjecting such receipts to the same 
rate of taxation that other personal property is sub- 
ject to at the place where located, held not viola- 
tive of Const. art. 9, § 10, prohibiting the Gen- 
eral Assembly from imposing a tax on municipali- 
ties or the inhabitants or property thereof for cor- 
porative purposes, in view of Const. art. 9, § 1, 
authorizing the General Assembly to tax the insur- 
ance business in such manner as they shall direct. 
—People v. Barrett, Ill., 139 N. E. 903. 


54. Witnesses—Diagrams and Charts.—Permit- 
ting witnesses to testify with reference to a dia- 
gram or chart, present at the trial court, but not 
offered in evidence nor made a part of the record, 
is not conducive to a clear understanding of the 
details by the appellate court, ‘and should not be 
indulged in by counsel.—Paden v. Morris & Co., 
Mo., 251 S. W. 424 


55. Wills—Vested Interests.—Where _ testator’s 
will permitted a corporation, in which he was 
largely interested. to withhold payment for his in- 
terest for a period of two years, and to withhold 
payment of one-half of such sum for a further 
period of eight years, on payment to the legatees 
of interest at the rate of 5 per cent per annum, 
held that, though the time of payment was post- 
poned, the legacies to be paid were definite and 
certain, and not dependent on any contingency, and 
the legatees had vested interests in such estate.— 
Application of Miller, U. S. C. C. A., 288, 760. 


56. Workmen’s Compensation Act—Dependent. 
—Where deceased employee, before coming to this 
country, had given all his earnings to his father, 
who was unable to support himself, and after 
arrival sent money to him, and had only failed to 
send money because of the uncertainty of its trans- 
mission on account of war, held, that an award 
of compensation to the father as a dependent was 
proper; a “dependent”? being one who looks to 
another for support for the reasonable necessaries 
consistent with dependent’s position, the test for 
determining the dependency being whether the con- 
tributions of the deceas were relied on by the 
dependent for his means of living, and a moral 








duty to provide support being recognized as creat- 
ing the relation equally with a legal obligation.— 
Illinois Steel Co. v. Industrial Commission, IIl., 139 
N. 


57.——Effect of Accident.—Where an automobile 
mechanic, on a cool day, when the doors of the 
garage were kept closed, inhaled a large amount 
of exhaust gas from an automobile, and subse- 
quently died from pneumonia which he was unable 
to throw off because of his weakened vitality, held, 
that death was due to an accident within the 
Workmen’s Compensation Act; the accident being 
not the presence of the gas, but the unexpected 
effects produced by it.—Columbine Laundry Co. v. 
Industrial Commission, Colo., 215 Pac. 870 


58.——Fiiing of Cla'ms.—Mailing to State In- 
dustrial Commission of claim for compensation un- 
der the Workmen’s Compensation Law, which was 
not received was not such filing as is required by 
we 28.—Cheesman v. Cheesman, N. Y., 130 N. 
» Ue 


59. Hospital Internes.—An interne in a hospital, 
receiving as compensation his room, board, laundry 
work, and three uniforms a year, and who was for- 
bidden to practice, held an ‘‘employee”’ of the hos- 
pital, within the Workmen’s Compensation Law, 
and not an independent contractor.—Bernstein v. 
Beth Israel Hospital, N. Y., 199 N. Y. S. 740. 

60. Incidental to Employment. Where a 
teamster, delivering wood to his employer’s cus- 
tomers, stopped in front of a store to purchase 
chewing tobacco for his own use, and while reach- 
ing for it, with one foot on the wagon wheel, the 
horses started up, and he was injured, the injury 
was incidental to the employment, justifying an 
award under the Workmen’s Compensation Law.— 
Springer v. North, N. Y., 200 N. Y. S. 248. 


61.——Prior Injury.—No allowance can be made, 
under Workmen's Compensation Law, § 15 subd. 
§, for loss of an eye which, due to a prior injury, 
had only light perception, though an award might 
be made for permanent loss of earning power, or 
under section 15, subd. 3, for serious facial dis- 
figuration.—Ladd v. Foster Bros. Mfg. Co., N. Y., 
200 N. Y. S. 258. 

62. Subrogated Right.—Under Workmen’s Com- 
pensation Law, § 29, requiring an injured employee 
to elect whether he will take compensation or pro- 
ceed under his common-law rights, the employe 
is bound by his election, and the remedy is ex- 
clusive, and therefore, where he has received com- 
pensation based on his condition at the time of 
the award, he cannot maintain an action against the 
physician who treated the injuries for malpractice, 
and if any action lies against the physician it is 
one in favor of the employer subrogated to such 
right.—Pitkin v. Chapman, N. Y. 200 N. Y. S. 235. 


63.——Within Scope of Act.—The fact that plain- 
tiff, a salesman, worked on oral contract for com- 
missions, made collections under bond, reported 
daily. received weekly trade letters of instructions, 
and though his movements were not restricted, al- 
ways felt bound to perform his employer’s wishes, 
showed employment within the Compensation Law, 
even though plaintiff had occasionally done work 
for other companies, in view of Act June 2, 1915, 
§ 309 (P. L. 745), and Act June 26, 1919 (P. L. 
651; Pa. St. 1920, § 22004), claimant not being ex- 
cluded from the protection of the act by the defi- 
nition of ‘‘employee’”’ in Act June 2. 1915, art. 1, 
§ 104 (P. L. 736; Pa. St. 1920, § 21919), as being 
“synonymous” with servant, for ‘‘synonymous” 
means “expressing the same or nearly the same 
idea.’’—McCarthy v. Dunlevy-Franklin Co., Pa., 121 
Atl. 409. 

64.——~-Within Scope of Employment. — When a 
claimant, who was employed as a pipe-line walker, 
was coming to his work and was traveling along 
the customary road and in the customary way and 
within the time after his day’s work began, was 
run over by a truck and his leg crushed, the de- 
cision of the Industrial Commission, that the injury 
arose out of and in the course of the employment, 
will not be disturbed on appeal.—Sapulpa Refining 
Co. v. State Industrial Commission, Okla., 215 Pac. 
933. 























